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Abstract in Czech - Striéna anotace pispévku

Prispevek se #nuje problematice sdileni informaci v podnikatetskklastrech. Vysledky
reSerSe ukazaly, Ze je toto téma naprosto opomijefestoze zakon hledi na podnikatelské
klastry stej@ jako na jakékoli jina podnikatelsk& uskupeni, tédinnost klasti musi byt v
souladu pedevsim se zakonem143/2001 sb. o ochr@rhospodéské soutze a srérnicemi
EU.

Byl proveden dotaznikovyqprizkum ve vybraném vzorku podnikatelskych klagthoz
vysledky potvrdily fedchozi hypotézy a ukazaly kterymerem by se hlavni gzkum rél
vydat. Vyhodnoceni se pokousi kvantifikovatenig&skutenosti ve #ech hlavnich oblastech:
powdomi pracovnik o pivodnim delu klaste:, o pravidlech pro sdileni informaci a pravni
powdomi problematiky.

1. I ntroduction

Czech Republic turned to market mechanism in 1@3%ch economy has changed from
directive economy to functional free market mechanpf valid EU member in the last 18

years. Competition and especially its protectiodyisamic sector with very quickly changing

conditions [1-3]. Establishing and creating of Imesis clusters it is a very important way how
to support economic situation of small and middte sompanies.

The aim of this entry is to focus an attention tsihess clusters and their compliance with
competition law.

2. Essential definitions

First of all let's remind basic legal definition§ éxpressions used in this area such as market
mechanism, economic competition, competitor, urdampetition and business cluster.

21 Mar ket mechanism

It is a basic process in market mechanism thatwvallallocating limited sources between
reciprocal competing economical activities. Contpesi on the side of supply are allowed to
dispose their available sources and competitorgherside of demand are allowed without
restraint chooses alternative supply. The principfeeconomic competition is a gain
motivated effort of subjects on the both sidesupipdy and demand.
The system of market mechanism is a various andayswdeveloping collection of
compromises and ways out with relative sufficienty

» Freedom (government interventions are orientatediroproving of competition
conditions of market)
Private ownership
Liberty
Information
Market stimulations
The base of market mechanism system is an ecormmipetition
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2.2 Economic competition

We calleconomic competitiothe process of competing of individuals and fiotis persons
(corporations) in economic field with purpose obeomic welfare. Competitors (participants
of competition) have right to freely develop the@onomic activities and to cooperate with



each other in competition. Participants of econoocumpetition are ought to legally respect
obligatory rules of economic competition and musit presume on participation in
competition. The acting of participants must notibediscrepancy with good manners of
competition and must not harm other competitorsarsumers. In such a case it would be
called unfair trade practices and illegal restragmf economic competition.

Healthy competitive environment is being descritth global competition force that affects
activities of each company in the same way. Diatobs, customers and consumers profits
from such an economic competition are today almestanent innovation and improvement
of products and services, better conditions forguize, etc.

2.3  Competitors

Competitors are individuals and fictitious perse@porations) competing in economic field.
Competitors are meant not only firms and businessitiée have to consider e.g. farmers,
lawyers, doctors, artists, interpreters and noripneaking organizations, thus any other
subjects of society that can enter economic relatio

24  Unfair competition

Acting in economic competition that is in conflwith good manners of competition and is
able to harm other competitors or consumers igdalhfair competition. It is forbidden.

25 Instrumentsfor protection of economic competition

Main aim of competition law is to secure that méskea the Czech Republic stay competitive
while compliance of acts of competition subjectshwthe law leads to profits of not only
consumers but also concurrent users. These, wheakethe law would avoid to disfavourable
results that could possibly, if law’s not respecteaippen. These results may be quite serious
involving e.qg.:
> Investigation of the Office for the Protection ofor@petition (OPC) including
checking some very important private information
> Penalty up to 10 per cent of the last accountingpdeurn-over
> Deals between companies, not respecting the lalivba/inot valid and observance of
such deals not compulsory and unforceable
> Reversed ad, loss of image and a good will
> Possibility of being judged by those who sustanss by such acting.

25.1 Compliance program

It is absolutely necessary that the content of @aogram must be optimized to specific needs
of each business and should include at least thesie principles:

- Support of program from management

- Suitable procedures and methods

- Advanced competition law education of employees

- Classification and controlling of program behavio

The program shows basic frame securing that noy enbployees, but also by the all
company, respect the law. This program also helgs identifying problems with an unfair
behavior at the very beginning and let accept gearents against it. Early unfolding of
unfair acting and further cooperating with OPC &=ad especially in case of cartel deals to
applying moderate mode in punishment (so-callectiay program). Formal implementation
of Compliance program to respect competition lawolinary employees, managers and top
managers is suitable especially for companies avitirge market share. It is not a purpose of
OPC to approbate Compliance programs of each pmtit company. Programs must be
created and judged by particular competitors, wha easily react on changing needs,



requests and aims of their organizations and tberebe responsible for usefulness and
meaning of program.

2.6 Business cluster

Business cluster has to be understood as a grdinns{ individuals, universities and other
institutions connected to each other in some padicspecialization or cross specializations,
vertically or horizontally, sharing information, sts of development, marketing etc. in order
to development of each member.

According to definition of OECD is business cluster important instrument to support
competitive economics. It defines clusters as & ‘wfecompanies, institutions producing
knowledge, supporting institutions (centres fornsfer of technologies, scientific and
technological parks etc.) and customers connedtédgether into manufacturing chain, that
produce added value.” Philosophy of clusters oaeties networking of companies, because
uses every form of knowledge sharing and overreathéditional sector analysis.

Business clusters offer an option for the basic aingovernment strategy of industrial
development of the Czech Republic, which is bettenpetitiveness. Some important aims of
this strategy are: to support clusters and netedoas cooperation by focusing on research
and development that leads to new products andepses, to support effective dialog
between government, regions and relevant agerntceshtain the largest possible economic
effect with limited sources of government and stafigport funds, etc.

3. Possibility of incompliance with competition law in business clusters

The brief research has been done in the field afistp and gathering information in business
clusters. On the one hand clusters gain massiveosufrom government (Czechlinvest
Agency), on the other hand Office for the Protectaf competition (the Office) in Brno
(www.compet.cz) judges clusters as any other dealhere must be the same respect of the
competition law. It doesn't dispute competitors' right to fuse fmarpose of effective
cooperation, but the competition must not be harpreat least, moderate disturbahoeust

be equilibrated with advantage for the other pigdicts of competition, especially for
customers.

In the case of clusters it is clear that coopenaisobetween competitors (rivals in horizontal
relationship and suppliers in vertical relationghemd the risk of breaking the competition
rule can be very serious. It is strictly forbiddamong the other things collectively gather
information concerning of prices, planned salesined and other sensitive or strategic data,
which use could lead to direct or indirect fixingetprices, sales volume control, dividing of
market etc.

3.1 How to shareinformation?

The way how to share information is different irogp of firms and individual company.
There must be rules for gathering and sharing mébion in such a group not to harm
competition law. Gathering information should alwde done outside of cluster by the third
person, not connected with cluster with some sBcwtiandards. It is possible to have a
manager of cluster doing this kind of job, but tisk is higher. There should be absolutely
independent specialist doing it to be sure the igslow. There should always be the reason
well defined for gathering information and the cdiapce with the competition law

1 The basic legal enactment is article 81 and 8& fAgreement about foundation of European commuamty
the law number 143/2001 about protection of indalstompetition. Both of these documents includeé dif
forbidden deals and practices.

2 If a smaller number of small competitors stadeperate to compete transnational company, it $sipte to
consider such a cooperation even useful. For sasbscexists rule callett minimis



evaluated. It is not possible to gather informatiarhich general helpfulness cannot be
properly claimed.

Only historical data should be collected and thetippants of cluster should get such
information in aggregated and anonymous form incWwhivouldn't be possible their next
individualization.

Collective gathering of data by authority of clustencerning of e. g. prices, sales volume,
purchase, export, import, investment, researchwkinow and specialization is problematic,
especially if happens in individual form for eactember of cluster and if uses present or
supposed future data. From many decisions of thiee€Odnd European commission results
that discussion between competitors concerningitehded market behaviour of individuals,
e. g. intended price making steps, marketing, lassinstrategies, contracts, capacity
utilization etc. can be, especially on concentrabedkets with smaller number of competitors
as anti-competitiveness behaviour.

The discussion of survey results should be in timeilax way, thus general, harmless
information. It is highly appropriate this harmletsta equalize to the third person on demand
or publish them.

3.2  Factsof previousresearch

Study of literature and consultations with lawyansl specialists from the Office have helped
to find out following:
a) There really is some danger of breaking the cortipetrules in the field of gathering
and use of information
b) The Office hasn't solved any problem of breakirgriles yet and it doesn't have high
priority nowadays
c) Compliance programme or equivalent programme hasbeen considered by the
Office and its use in any czech company is a qoesti
d) Even if companies are fully responsible for theshaviour, field of competition law is
not being considered as basic manager knowledge.

4, Results of preparatory questionnaire

The reason for preparatory questionnaire was tdiroonmy hypothesis concerning of
possible law violation in business clusters.

4.1 Questionsin questionnaire

Because this was only preparatory questionnairegrdig to results some questions will
need to be changed and some other added.

a) What does “Compliance programme” says to you?

b) Does any form of ethic codex exist in your clusket declares compliance with
competition law?

c) Do you debate about risk of unfair competitive babwar?

d) What do you know about competition law?

e) Can you tell cluster from cartel?

f)  Why is your company member of the cluster?

g) Is it possible for the market leader to become namobbusiness cluster?

h) Do you share information?

1)  What kind of information does your cluster share?

j)  Which way is being used to collect and use data?

k) Who in your cluster does have access to collecia™

[) How much do you know about law violation risk?



m) Is your cluster open for new members?

n) Do you know violation risk of economic competitiafithin the context of activity of
cluster?

4.2  Resultsof questionnaire

There was only a couple business clusters (lesa tH®) used for the preparatory
guestionnaire. Results we got were not very sungriafter the previous research but | expect
it to help to create another, more detailed one.

Respondents had to choose from predefined answearsutd answer with they own words.

Evaluation of the questionnaire has consideredemdifft stress and importance of each
guestion, as well interactivity between varioussjioss.

Three most important results of the questionnare a
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Chart #1: Data evaluatic

4.2.1 Consciousnessof original purpose of business cluster

As seen on chart #!, the answers concerning ofimaligourpose of business clusters,
difference of clusters and cartels have reache&6® means that respondents have clear
opinion in what do they expect from partnershige litusiness cluster is. This opinion has
been found mostly correct and harmless from thal Ipgint of view. Nevertheless there was
one alarming answer which said that “cooperatiopeiter then competition” and some other

answers describing business cluster as an insttuof@ompetitiveness against large players
at the market.

The line between cluster and cartel may be veny #md the real meaning and purpose of
business cluster should be 100 % clear.
4.2.2 Consciousness of data collecting and data sharing rules

As before, respondents have shown basic knowledgecansciousness of rules how to
collect data and information. From the researctlear, that the high level risk of breaking



the competition rules concerning of data operatibas not been introduced to everyone.
Again, alarming answer said that members of clustare all strategic information. If it has
been meant like having one huge database of infmabout e.g. customers, it could be
judged like a serious violation of competition law.

4.2.3 Consciousness of legal background of business clusters

The last part of the research has been concermnmanagers’ consciousness of legal
background of business clusters. And it needs tsaié, respondents have felt here. The
support of government in business clusters and &ihds of cooperation is being so massive,
that companies simply do not think about the osinge of the coin.

5. Conclusion

How is mentioned above in consciousness of clus@mbers is currently being part of my
survey. | have drawn conclusions from the prepayajaestionnaire

The all subject looks like not very important oltjet interest of companies or government
from my survey. The possibility of breaking the qmetition rules in clusters are
underestimated because nowadays is being “in” ppa@ clusters as a very important part of
economics of the Czech Republic. We all are eqefdrk the law and if not today, one day it
may cause serious problems to clusters not resygittis basic rules.

| do understand that the nowadays effort of clustembers is fully in activities leading to
establishing functional cluster, where businesspgamres are in touch with academic research
and development, with other companies in horizoatavertical relationship, with regional
authorities and the legal impact is neglected.
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